January 31, 1996

Dear Menbers of the Subcommttee on Pernmits, New Source Revi ew
and Toxics Integration:

As many of you know, EPA has been carefully considering how
to respond to recent court decisions regarding federal
enforceability of potential to emit limts. These decisions have
created a need for the Agency to clarify through rul emaki ng what
constitutes an "effective" limt on a source's potential to emt
air pollutants. W wish to enlist your help in this process.

The Agency recogni zes the need to nove expeditiously to resolve
any uncertainties that may have been created regardi ng the
applicability of many CAA requirenents.

At this stage, before drafting the rul enaki ng proposal
package, we believe it is inportant to solicit the views of
subconm ttee nmenbers on the issues and options that should be
considered. Staff have drafted the attached di scussi on paper to
aid in this process.

The paper is intended to lay out the legal and policy issues
that EPA will address in response to the court decisions. The
paper discusses conponents that may be needed for a limt to be
"effective" in ensuring that a source does not emt major
anounts. The Agency believes that defining what nakes a limt
"effective" is our central task in the wake of the National
M ni ng Associ ation decision. In addition, the paper describes
options for addressing the issues raised.

As part of EPA's response to the National M ning Association

and Chem cal Manufacturers' Association decisions, and as part of
its continuing effort to reconsider its regul ati ons and
stream i ne them where possi ble, the Agency now is re-exam ni ng
all aspects of EPA's historical policy on potential to emt
limts. Accordingly, EPA is setting forth for serious discussion
and consi deration an option that would recogni ze "effective"
state-enforceable requirenents as limting a source's potenti al
to emt. The Agency also is presenting an option that would
retain federal enforceability as a necessary condition of
effective limts, but streamine adm nistrative requirenents for
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creating such limts to address concerns raised in the past.

The Agency plans to issue a proposed rule that includes both
these options, as well as proposing ways to address other issues
that influence whether limts are effective. Taking comment on
these options will ensure that all stakehol ders have an
opportunity to express their views on inplications of different
options for the regulated community, states and the public. The
Agency's overarching goal is to establish a systemthat avoids
unr easonabl e burdens on industry or states, and ensures that
maj or sources of air pollution conply with Cean Ar Act
requi renments that protect public health.

Di scussion of these issues is planned for the next neeting

of the subconmittee, which we anticipate will be schedul ed for
March. We | ook forward to hearing your thoughts and
reconmendations at the neeting. |If any nenbers wi sh to make
comments in witing, we of course will be happy to review t hem

Si ncerely yours, Si ncerely yours,

Steven A. Herman Mary D. N chols

Assi stant Admi ni strator Assi stant Adm ni strator

for Enforcement and for Air and Radi ation

Conpl i ance Assurance

At t achnment



"Effective" Limts on Potential to Emt:
| ssues and Options

January 31, 1996
Note to revi ewers

Thi s paper presents a discussion of the issues that EPA
intends to address in response to recent court decisions by the
D.C. Grcuit on the subject of potential to emt limtations.
This paper is intended as the first step in the devel opnment of a
formal rul emaking proposal, and is intended to |list and discuss
vari ous options for regulatory anendnments that are available to
the EPA as a result of these court deci sions.

To aid the stakehol der di scussion process, the paper
presents options for addressing the issues raised in the court
decisions. On the issue of federal enforceability, two distinct
approaches are presented with specifics on how t hese two
approaches coul d be i npl enent ed.

It is hoped that the critical review of the options wll
hel p identify the nost inportant issues to be resolved in
pronul gati ng rul emaki ng anendnents on this issue. Additionally,
EPA hopes that the review wi ||l serve to identify areas of
consensus anong stakehol ders on the inportance of issues and the
feasibility of solutions, particularly the ones EPA is offering
in this docunent. The EPA woul d appreciate comments from
st akehol ders on whether there are any additional options and
approaches, beyond those addressed in this paper, that should be
di scussed in the rul emaki ng process.

Because the primary purpose of the paper is to identify
options, the paper presents only a mninmal discussion of the
rationale for each option. A nore detailed rationale will be set
forth in the preanble to the proposed rule.

l. Fram ng the issues: The NMA and CVA decisions and their
I nplications

Several provisions of the Cean Air Act (CAA) require that
"maj or" sources be regulated nore stringently than sources that
are non-mgjor. A "mmjor" source is defined for purposes of
section 112, title V, and the title | new source review (NSR) and
prevention of significant deterioration (PSD) prograns as one
that either "emts or has the potential to emt" above a
speci fied anobunt. Because sources that are nmajor are generally
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subject to nore stringent controls, the Act creates an econonic
incentive for many sources to |limt their potential to emt so as
to avoid those requirenents.® The integrity of these linmits is
inportant to ensure that major sources conply with Cean Air Act
em ssion control requirenents, and that the reductions in air
pol l uti on expected fromthese requirenents are actually achi eved.

EPA regul ati ons governing NSR and PSD prograns have, since
the 1970s, required that limtations? on potential to enit (PTE)
be federally enforceabl e before they can be recogni zed under the
Clean Air Act. Follow ng the 1990 anendnents to the Act, EPA
promul gated regul ations inplenmenting section 112 and title V of
the Act, both of which mrrored the NSR/ PSD regul ations in this
respect. On July 21, 1995, the D.C. Circuit Court of Appeals
i ssued a decision in National M ning Association v. EPA in which
it held that EPA had not adequately justified the requirenent in
the section 112 regulations that limts on PTE nust be federally
enforceable. The Court noted that, while EPA was correct in
requiring PTElimts to be "effective,” it had not adequately
expl ai ned how federal enforceability furthered effectiveness. On
Septenber 15, 1995, the D.C. Grcuit issued a summary decision in
Chem cal Manufacturers Association v. EPA, vacating and remandi ng
rel evant portions of the NSR'PSD rules in |ight of the NMVA
deci si on.

The NMA case nmakes clear that EPA has the authority and the
obligation to ensure that only those limts that are "effective"
inlimting em ssions are considered in determ ning PTE
However, the neaning of the term"effective," as the Court used
it, is not self-evident. EPA believes that the primary purpose
of this rul emaki ng should be to incorporate the notion of
"effectiveness" into the regulatory schene in a manner that
provi des cl ear guidance to States and the regul ated comunity.

Tens of thousands of small emtters lack the potential to emt

maj or anounts even in the absence of controls. It is inportant
to note that under the Clean Air Act these sources do not need to
obtain a permt or other legal Iimt to avoid nmajor source

requi renents. Therefore, the issues discussed in this paper are
not relevant to these sources.

For sinplicity, this paper uses the terns "limt" and
"l'tmtation" to refer to both operational restrictions such as
limts on hours of operation or throughput and to em ssions
control devices. Also, references to States apply equally to
| ocal air pollution control districts.
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EPA' s overarching goal in conducting this rulemaking is to
establish a systemthat provides admnistrative flexibility and
avoi ds unnecessary paperwork while ensuring the effectiveness of
l[imts on PTE that are used to avoid mmj or source requirenents
under the Act. This rul emaking presents an opportunity to re-
exam ne EPA's historical policy on PTE in its totality, to carry
forward those elenents of it that still make sense, and to
expl ore innovative ideas for achieving this goal

Thi s rul emaki ng proposal will include two fundanent al
alternatives on the issue of federal enforceability. The first
approach woul d recogni ze "effective" State-enforceable
requirenents as limting a source's potential to emt. The
second would retain federal enforceability as a necessary
condition of effective limts, but take comment on options for
stream ining adm nistrative requirenents for creation of
federally enforceable limts.

Al though the federal enforceability issue is rightly a focus
of attention, EPA believes it is critical to recognize that the
“effectiveness” of limts includes considerations other than who
may enforce them The requirenent that limts on PTE be
enforceabl e by EPA and citizens under the Act has historically
been just one aspect of EPA's policy on PTE.® Effectiveness of
limts is a multi-faceted concept that can be broken down into
conponent parts.

Three overarching considerations govern the "effectiveness”
of PTElimts:

° Enforceability as a practical matter. To be "effective,"”
limtations nust be witten so that it is possible to verify
conpliance and to docunent viol ati ons when enforcenent
action is necessary. Therefore, a key issue is howto
define mninmumcriteria that limts nust neet to be
"enforceable as a practical matter." A related question is

The term "federally enforceable” historically has been used
in two ways -- first, to refer narromy to the authority of EPA
and citizens to bring suit for a violation; and, second, to refer
to the collective set of elenents that the Agency believed
contribute to effectiveness of |imts (e.g., practical
enforceability of limts, approval of state prograns as neeting
certain criteria, notice of proposed [imts to the public and
EPA, enforceability in federal court by EPA and citizens). Most
of these other elenents are separable fromenforceability by EPA
and citizens, and are treated separately in this paper.



whet her procedural safeguards are necessary to ensure those
criteria are net.

o Conpli ance incentive effectiveness. EPA believes that a
limt cannot be deenmed effective if there is insufficient
incentive to conply with it.* The "effectiveness" of a
l[imt, therefore, depends in part upon the strength of the
incentive it provides for a source to conply -- which in
turn is tied to the probability of an enforcenment action in
the event of a violation. The federal enforceability issue
is related to this consideration

° State program effectiveness. Wether the first two aspects
of effectiveness are achieved is influenced by the
effectiveness of a State program for issuing and enforcing
PTE limts. The nature of a State's program affects whet her
PTE limts are typically issued in a formthat is
practically enforceable, and whether sources have
substantial incentives to conply with their limts.

Rel evant factors include the State's permtting requirenents
and program "infrastructure," including the adequacy of its
enforcenent authority and the |evel of resources avail abl e.
In question here is whether a State program should have to
meet certain criteria in order for the limts it creates to
be considered effective, and whether procedures to assure
program ef fecti veness shoul d be required.

This paper is structured around the three considerations
| i sted above. Because a key question in the |litigation was
whether limts need be federally enforceable to be effective,
this paper begins by discussing the effectiveness of |limts in
encour agi ng sources to conply.

1. Effectiveness of limts: Strength of conpliance incentive

The EPA believes that, in order to be effective, alimt
must carry with it a credi ble expectation of enforcenment. This
aspect of effectiveness, referred to here as "conpliance
i ncentive effectiveness,” is not reveal ed by an exam nati on of

EPA assunmes that a limt on potential to emt, in order to
be cogni zabl e, nmust be legally enforceable by an appropriate
governnmental entity. Though sonme have made the suggestion that
even voluntary limtations should be recogni zed, EPA does not
believe that calculation of a source's potential to emt in the
future should take into account pollution control neasures that
can be freely disregarded.



the PTElimt itself and cannot be definitively eval uated through
an up-front evaluation of a State rule or program Rather,
conpliance incentive effectiveness is an ongoi ng consi deration
related to the strength of a State's enforcenent program

A central question arising fromthe court decisions is
whet her sufficient conpliance incentives exist if EPA and
citizens cannot directly enforce PTE limts in federal court in
cases where a State's enforcenment programfails to secure
conpliance with PTE limts. The conclusion that conpliance
incentive effectiveness is substantially inproved through the
enforcement authority of EPA and citizens was historically the
basis for the requirenent that limts on PTE be enforceabl e by
EPA and citizens under the Act.

In light of the NMA and CMA deci sions, EPA intends as part
of the PTE rul emaking to propose the two options bel ow as ways to
ensure conpliance effectiveness.

Under Approach 1, State or locally enforceable limts, EPA
woul d give formal recognition to effective State limts, so |ong
as the source owner and operator assune the responsibility for
denonstrating that the limts are effective and that the source
Is conplying with these limts. Under this approach, if a source
failed to conply regularly with its State permt, EPA and
citizens could not sue to enforce the permt, but the source
woul d be in violation of major source requirenents of the O ean
Air Act.®

Under Approach 2, Stream ined federal enforceability, the
EPA woul d substantially reduce the adm ni strative objections that
have been rai sed regarding the process currently required for
l[imts to be recognized as federally enforceable. The Agency
woul d consi der changes that woul d enabl e sources to obtain
relatively quickly and easily Iimts that are enforceable by EPA
and citizens.

Approach 1: State or locally enforceable limts

EPA wi || consider proposing as part of Approach 1 several
addi ti onal conponents described later in this paper. For
exanple, State and | ocal prograns could be allowed to issue PTE
[imts without the program undergoi ng up-front EPA review. EPA
woul d take comrent on what requirenents for public participation
or notice to EPA, if any, may be appropriate for limts that are
not federally enforceable.



1. Description of Approach

EPA woul d pronul gate rul e anmendnents that woul d recogni ze
l[imtations that are enforceable by State and local air quality
agenci es as adequate to restrict a source's potential to emt, as
long as the limts are enforceable as a practical matter. Under
t his approach, EPA and citizens could bring |l egal action in
federal court alleging violations of the najor source
requirenents of the Act in cases when a source fails to obtain or
conply with State or local permts that are actually effective in
restricting the source’s PTE. Under this approach neither EPA
nor citizens would have authority under the Clean Air Act to
enforce directly the ternms of the State or |ocal permt.

In such an enforcenent action, EPA or citizens would all ege
that a source is in violation of the Clean Air Act in that 1) the
source would be a major source in absence of any limts on the
source's PTE, 2) there are no effective PTE limts in place, or
the source has failed to comply with limts that woul d be
effective if conplied with, and 3) the source has failed to
conply with major source requirenents.

In the case of a source which has State or local PTE limts
that are not federally enforceable, the regulatory anendnments
woul d al |l ocate the burden of proof to the source owner to
denonstrate that 1) the source has such State or local limts, 2)
that the limts nmeet EPA' s definition of “enforceable as a
practical matter,” and 3) that the source has regularly conplied
with the limts. Such a denonstration would constitute an
affirmati ve defense to the allegation that the source is
operating as a major source wthout conplying with nmajor source
requirenments.®

This allocation of responsibility is consistent with case
| aw hol di ng that those seeking to be excluded froma generally
applicabl e regul atory schene bear the burden of establishing
their entitlenment to the exclusion. This approach has precedent
in the RCRA program 40 C.F.R 261.2(f) provides that a person

In the case of a source that has PTE limts which are
federally enforceable, EPA or a citizen (rather than the source)
woul d continue to have the burden of showing that the PTE limt
is not effective as a practical matter or that the source has not
conplied with it. In other words, there would be no change from
the current system when EPA or a citizen seeks to establish that
a source with federally enforceable limts has violated either
the PTE limts or major source requirenents.



claimng an exenption [froma RCRA permtting requirenment] has
t he burden of proof of establishing that he is entitled to the
exenption. This regulation has been upheld and interpreted to
i nclude both the burden of producing evidence and the burden of
persuasion (that is, the burden of convincing the judge of al
el enents of the case). See, United States v. Eastern of New
Jersey, 770 F. Supp. 964, 978 (D.N. J. 1991); Hazardous Waste
Treatnent Council v. EPA, 862 F.2d 277, 289 (D.C. Cr. 1988),
cert. den. 490 U. S. 1106 (1989).

Initially, EPA believes it could inplenent this approach
through a rule provision stating that a PTE limt that is not
conplied with regularly wll not shield the source from
enforcenent for operation as a major source. This would nmake
clear that a State PTE limt that is not regularly conplied with
wi |l not be considered effective, and therefore will not be
considered in calculating the source's PTE if there is an
enforcenent action asserting that the source is magjor. This is
the current law today for federally enforceable permts. In
United States v. Louisiana-Pacific Corp., 682 F. Supp. 1122 (D
Col 0. 1987), the Court determ ned that, where a source had not
regularly conplied with its mnor source permt purportedly
limting PTE, that permt would not serve as a shield to
liability for violation of PSD requirenents, notw thstandi ng the
fact that the permt was enforceable by EPA

Approach 1 envisions that source owners woul d bear the
responsibility for having effective limts for the entire tine
period during which a limt was needed (e.g. after commencing
construction of a source for which such [imts are needed to
avoi d maj or source preconstruction requirenents). If it were
| ater di scovered by EPA or citizens that effective limts have
not been in place, the source owner could not avoid enforcenent
actions for the tine period associated with construction and
initial operation by adding effective limts at a |ater date.

EPA plans to propose this approach as one alternative for
satisfying its obligation to assure conpliance incentive
ef fectiveness. Anong the issues to be exam ned in considering
this option are:

° whet her the EPA should require notice fromthe source or the
State that the source is relying on a non-federally
enforceable permt (i.e. a permt not directly enforceable
by EPA and citizens in federal court) as a shield froma
Mmaj or source requirenent.



° the extent to which the EPA should limt the use of such
permts to facilities or conpanies that are otherwise in
conpliance with the Act;

° whet her this option should be limted to permts issued by
State or local authorities with authority to enforce the
SIP.

2. Il lustrative exanpl es
The followi ng exanples illustrate how this option wuld be

i npl enent ed:

Exanple 1. A source has a permt that is not federally
enforceable. WMaterial usage and content limts in the
permt are enforceable as a practical matter, and the source
did not obtain a PSD permt. However, the source regularly
violates the material usage and content requirenents inits
permt. The source's records show that, although there may
be no clear record as to whether the source has actually
emtted 250 tons per year for any 12-nonth period, the
source has the potential to emt 250 tons per year. Because
the source did not conply with its State permt, EPA or
citizens could bring enforcenent action against the source
for failure to conply with maj or source requirenents of the
Act .

Exanple 2. A source has a permt that is not federally
enforceabl e and that requires use of a carbon adsorber to
control VOC em ssions. A federal inspector observes that

t he carbon adsorber is not being operated and mai nt ai ned
properly, and observes breakthrough (that is, no control)
during the inspection. Upon review of the permt, it
contains no requirenent for any recordkeepi ng denonstrating
that the carbon bed is being regularly regenerated. In
addition, the owner can provide no evidence that the carbon
bed is being maintained with sufficient regularity. The
control device needs to operate at 70 percent or better to
achieve mnor source levels. For this case, the source
woul d be subject to an enforcenent action for violations of
maj or source requirenents. Even though there is no evidence
that the source is regularly violating its limt, the burden
is on the source owner to denonstrate that the source has an
effective set of requirenents that would all ow the EPA or
citizens to determ ne whether it was in violation.

Approach 2: Streamlined federal enforceability




1. Description of approach

Under this approach, EPA would retain the current
requi renent that PTE limtations nust be federally enforceable,
but streanline admi nistrative requirenments to address concerns
t hat have been rai sed.

In light of the D.C. Crcuit's holding that EPA has not
adequat el y expl ained the need for federal enforceability, EPA
woul d provi de an enhanced rationale for how the federal
enforceability requirenent could be considered a reasonabl e neans
of ensuring conpliance incentive effectiveness. 1In addition, the
foll owi ng specific steps would be taken to streamine the current
adm ni strative process for achieving federal enforceability of
limts:

o EPA woul d finalize the anendnents to 40 CFR 51. 161 that were
proposed on August 31, 1995 in order to provide States with
explicit discretion to limt up-front public review in mnor
NSR prograns to those situations deened to be
environnental |y significant. EPA believes that current
m nor NSR prograns all owi ng such discretion already create
limts that can be enforced by EPA and citizens in federal
court. The proposed rul enmaki ng amendnents woul d
significantly broaden States' discretion to limt public
review, and would elimnate any anbiguity or uncertainty
that nay exist over the enforceability of these permts.

° EPA woul d al so nake cl ear in rul enaki ng | anguage t hat
simlar discretion would exist for federally enforceable
State operating permt (FESOP) prograns.

° States woul d not be required to provide EPA wth an up-front
notification before permts are issued in cases where public
notice is not required. Rather, States would periodically
(sem -annually or annually) provide EPAwith a |list of PTE
limts that have been issued to sources seeking to avoid
federal nmajor source requirenents. EPA would nmake this
informati on avail able to the public.

° States would still be required to submt rules and prograns
to EPA for approval into the SIP. Rule anendnents woul d
guarantee that State limts issued under such program woul d
be recognized fromthe tine the limts were established, so
long as the limts were enforceable as a practical nmatter.
This woul d ensure that such Iimts would be recogni zed



during the time period for which EPA approval of the State
programis pending.’

2. | ssues di scussi on
a. State discretion on appropriate |evel of public review

Anmong the objections to preserving federal enforceability of
limts as a requirenent is a perception that federal
enforceability cannot be acconplished w thout requiring public
review of any permt approval action which is taken to create
limtations on potential to emt. The EPA believes that a permt
limt can be enforceable by the EPA and citizens under the O ean
Air Act even if the permt was not issued with public review
The EPA believes that States, as recently proposed with respect
to the mnor NSR and Title V prograns, can be given broad
discretion with respect to judgenents on which actions
establishing or revising PTE limts are of sufficient
environnental significance to warrant up-front public review
The EPA plans to solicit coment on whether providing such
discretion in all prograns utilizing PTE limts would help to
alleviate the admnistrative objections to retaining federal
enforceability.

b. Vol untary acceptance of the federal enforceability of State
l[imts

Another alternative to elimnate possible delay to the
source would be to require that PTE limts be federally
enforceable in order to be federally recogni zable, but to all ow
sources to voluntarily accept the federal enforceability of a
State limt. This would elimnate the need for approval of the
underlying State program EPA plans to explore the viability of
this approach in the PTE rul emaki ng.

Conmpli ance incentives and citizen enforcenent

EPA plans to take coment in the rul emaking on two broad
i ssues involving conpliance incentives and citizen enforcenent.
The first issue is whether differing opportunities for citizen
enforcenment create significant differences in the strength of

Hi storically, EPA has required that State prograns be approved
t hrough rul emaki ng before the PTE limts established under that
program could be federally recognized as limting PTE. This has
created potential adverse consequences for a source possessing a
limt that is enforceable as a practical matter when
the State's program has not yet been approved by EPA
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conpliance incentives for sources under Approaches 1 and 2. A
second issue, which arises under both approaches, is whether
citizens have adequate access to the informati on needed to
identify violators and bring successful enforcenent suits.

Regarding the first issue, EPA has generally presuned that
the possibility of citizen enforcenent action enhances conpliance
with environnmental |aws. As part of the rul emaking, EPA plans to
consi der whet her the prospect of citizen suits can enhance the
conpliance incentive effectiveness of limts on sources
potential to emt.

The ability of citizens to enforce permt requirenents under
Clean Air Act section 304 tracks that of the federal governnent.
The Agency will request coment on the extent to which the
presence or absence of federal enforceability affects citizens
practical ability to bring enforcenent actions agai nst sources in
violation. 1In reference to Approach 1, the Agency w || seek
i nformati on on the nunber of States in which standing issues
could prevent citizen suits to enforce PTE limts. EPA also is
interested in whether citizens would be able to effectively
enforce major source requirenments in nost circunstances under
Appr oach 1.

The second broad issue relates to citizens' access to
information. One difference between the federal governnent’s and
citizens' opportunity to bring suit is the ability of the federal
governnent to obtain access to facility information and records
t hrough subpoena and inspection powers. It has been suggested to
EPA that the relatively few nunber of citizen suits under the CAA
is due in part to inadequate access to records. To be able to
enforce a source's limt, citizens need access to the permt and
conpliance records. To enforce the major source threshold,
citizens also need information denonstrating that the source's
potential or actual em ssions exceed the major source threshold.
The Agency will seek comment on the extent to which citizens
currently have access to the information required, and on whether
there are reasonabl e ways to enhance citizens' access to
I nformati on under either Approach 1 or 2.

Information on a facility's potential to emt is
particularly difficult for citizens to obtain. One possible way
to address this problemwould be to require a source or the State
to provide notice to EPA when the source takes State or | ocal
limts on its PTE. Such notice m ght include a statenent
regardi ng the assunptions used in cal culating the uncontrolled
PTE, absent the State or locally required limts or control
equi pnent. Citizens could then access such information through
EPA. The Agency also will seek coment on providing saf eguards
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for clainmed "proprietary business information" in rel easing the
notification to the public.

[11. Practical enforceability of limts

Whether a PTElimt is “effective” depends in part on
whether that limt is enforceable as a practical matter. EPA
therefore believes that questions concerning enforceability as a
practical matter will be anmong the nost inportant addressed in
t he PTE rul emaki ng.

Definition of "enforceable as a practical matter"

Under either Approach 1 or Approach 2, the EPA woul d
consi der anending current rules to require that em ssion
limtations used to limt a source's potential to emt be
“enforceable as a practical matter.” The rule would require
[imtations to:

° be permanent;

° contain a |l egal obligation for the source to adhere to the
terns and conditions;

o not allow a relaxation of a SIP requirenent;

° be technically accurate and quantifi abl e;

o identify an averaging time that allows at |east nonthly

checks on conpliance (that is, nmonthly or shorter averages
are encouraged; where this is unreasonabl e, |onger averages
woul d be required to be accounted for on a rolling nonthly
basis); and

° require a |l evel of recordkeeping, reporting, and nonitoring
sufficient to denonstrate conpliance with the limt.

In addition to these general criteria for ensuring that limts
are verifiable and otherw se enforceable, the EPA intends to
request comment on:

° Whet her EPA regul ations should nore specifically describe
the m ninum el enents of practicable enforceability. For
exanpl e, should the regul ations include | anguage on the form
in which [imts nust be expressed to be effective -- nore
specifically, principles fromsection Il of EPA's June 13,
1989 guidance on limting potential to emt in new source
permtting (e.g., restrictions on use of emssion limts,
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requirenent that limts include operating paranmeters and
under | yi ng assunptions in cases where add-on controls
operating at specified efficiency are required, independent
enforceability of production and operational limts)?

° Whet her EPA regul ati ons shoul d provide exanples of terns
that woul d be inappropriate in a PTE limt. For instance,
the regulation mght |ist as exanples long-term(e.g.
annual) emssion rate limtations, limts that cannot be
directly correlated with the relevant regulatory threshol d
(e.g. opacity limts to a PMthreshold), or limts based on
erroneous or unsupported generic em ssion factors.

EPA's initial thinking is that the rule would not provide
specific requirenents regarding the “appropriate |evel” of
recordkeepi ng, reporting and nonitoring, nor would the regulatory
text |ist exanples of situations that are prohibited. EPA notes
t hat gui dance issued on June 13, 1989, regarding practicable
enforceability is still the nobst conprehensive statenent from EPA
on this subject. EPA would, within resource limtations, and
wth the help of State and | ocal agencies, work to devel op
addi tional guidance where needed. |In this regard the EPA would
solicit comments on exanples that could be provided in guidance
or in the preanble to the final rule anendnents.

V. State program effectiveness

As stated above, the effectiveness of a State program
affects both whether PTE |imts are typically issued in a form
that is practicably enforceable, and whether sources have
substantial incentives to conply with their limts. Therefore,
an issue to be addressed in the rul enaking i s whet her EPA shoul d
speci fy m ninum effectiveness criteria that State prograns nust
satisfy for the [imts they create to be recognized as limting
PTE -- and if so, whether there should be a nmechani smfor EPA
eval uati on of these prograns.

The Agency historically has required that State prograns
nmeet mninmnumcriteria -- for legal authority, resources, and
substantive and procedural aspects of permtting prograns -- in
order for the limts they create to be recognized as limting
PTE.

Sone consi derations influencing state program effectiveness
are susceptible to evaluation before (or at the tine) the PTE
limts created by the programare relied upon by a source. These
"front-end" considerations include questions of State air program
"infrastructure,” such as whether the program possesses adequate

13



resources and whet her there exists adequate |egal authority for
enforcement. |In addition, there are considerations related to
t he adequacy of each programor rule creating PTE limts --
specifically, rules governing the substantive and procedural
aspects of permt issuance for individual sources, and
"prohibitory"” or "exclusionary" rules designed to limt the PTE
of sources in particular categories.

O her considerations can only be eval uated on an ongoi ng
basis -- notably, the effectiveness of State enforcenent efforts
in pronoting conpliance. This "back-end" aspect of State program
effectiveness is discussed separately bel ow.

Front -end consi derati ons

1. Descri ption of approaches

Under Approach 1, EPA would not require up-front review or
approval of State or local rules or prograns for creating PTE
limts. EPA would presune that these prograns possess an
adequate infrastructure, adequate |egal authority for
enforcenent, and adequate permtting procedures. EPA would take
coment on whether it should maintain authority to deema State
program generally "ineffective" at any tinme if clearly
identifiable deficiencies in one or nore of these State program
el emrents were present, based on criteria established by EPA
Such a renedy coul d be appropriate, for exanple, if a program
i ssued significant nunbers of permts that are not enforceable as
a practical matter. The result of deem ng a programineffective
could be to render ineffective all limts created by that
program or to render ineffective any limts issued after the
date of the ineffectiveness finding. EPA would take comment on
this issue and on procedures for determning that a State program
is ineffective.

Under Approach 2, EPA would continue to evaluate State rul es
and prograns that create PTE limts, with the streamnlining
changes descri bed under the headi ng "Approach 2: Stream i ned
Federal Enforceability."

Under both Approach 1 and Approach 2, the EPA would require
that an "effective limt" nust be obtained fromthe agency
generally responsible for air quality permts. Limtations from
other State or local authorities could not be taken into account.
2. Criteria for State program effectiveness

a. Overvi ew
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EPA initially believes the front-end State program
ef fectiveness issues to be addressed in the PTE rul enaking are
the foll ow ng:

° Should a State have devoted a certain |evel of resources
before its program can be considered effective and therefore
able to create PTE limts? EPA plans to solicit conment on
this issue. Though it may be possible to determ ne on an
audit basis whether a State's resources are adequate, the
| evel of resources needed will be particular to a State's
strategy for addressing PTE, and so cannot be specified in
advance by EPA

° Should a State be required to have adequate | egal authority
for enforcenent before its PTE limt program can be
consi dered effective?

° Should the State's permtting regulations be required to
meet mninumcriteria in order to be able to create PTE
[imts? In its June 28, 1989 Federal Register notice on
PTE, EPA required State permtting prograns to neet certain
criteria in order to yield federally recogni zabl e PTE
limts. Relevant to this discussion, the prograns coul d not
allow for the relaxation of a limt in the SIP, and the
program had ta provide for public and EPA notice of permt
i ssuance. (See further discussion bel ow.)

° Are there other criteria that should be net for a State
programto be able to create PTElimts? EPA plans to
solicit coment on this question.

b. Procedures ta ensure practical enforceability of limts

EPA will consider in the rul emaki ng whet her procedural
requi renents are needed to help ensure that the limts issued by
a State program are enforceable as a practical matter. |f so,
such procedures could be required either as necessary el enents of
an effective State program or -- if there is na up-front review
of State prograns under Approach 1 -- as necessary conditions of

an effective limt. The procedural issues that EPAis currently
aware of concern notice and an opportunity for review by the
public and EPA

Thi s paper already has described the way that EPA woul d
address the public participation and EPA notice issues under its
stream i ned federal enforceability approach (see above).

However, these issues arise whether or not PTE limts are
required ta be federally enforceable. EPA plans to take coment
and consider the appropriate way ta address these issues under
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Approach 1. One option identified by EPA is that sources
receiving State-enforceable PTE permt limtations that are not
federally enforceable, or the State issuing these limts, could
be required to notify the EPA within 3-6 nonths of the permt,
and to provide the EPA with a copy of the permt. EPA
notification and approval would not be required before the State
could issue the permt or before that permt becones effective.
The EPA woul d provide the public access to the permts.

In connection with public participation and EPA notice, EPA
pl ans to take conment on:

o whet her there are types of permts for which a mninmmlevel
of public participation in establishnment of PTElimts
shoul d be required, in view of EPA s August 1995 proposal
regardi ng public coment in mnor new source review

progr amns.

o whet her notice and an opportunity for EPA review carries
with it additional certainty for the source that its limt
will not later be found ineffective.

° whet her notice to EPA of draft permts should be required,

or whet her EPA should instead rely on a system of auditing
permts al ready issued.

Questions of public participation and EPA notice also are
relevant to issuance of "prohibitory" or "exclusionary" rules
desi gned ta exclude certain qualifying sources fromngaj or source
requi renents. As these generic rules limt the PTE for
potentially | arge nunbers of sources, public participation and
prior notice to EPA of the proposed State or |ocal rule may be
appropriate whether or not limts are required to be federally

enforceable. EPA will seek information on the extent ta which
notice ta the public is already part of State rul emaking
procedures. The Agency also will seek comrent on whether notice

to EPA of the draft or proposed rule would be reasonable and add
certainty to sources’ reliance on generic rules.

3. Possi bl e nechani sns for State program eval uation

|f there are sone substantive criteria for an effective
State program the rul emaki ng nust al so address whet her there
will be a mechanismfor evaluation of the State program
infrastructure. EPA initially sees three options.

1. EPA articul ates mninmum effectiveness criteria for State
programnms, but does not require prior approval of a State program
before limts established by the State can be federally
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recogni zabl e. Instead, EPA audits State prograns and retains the
ability to deema State program "ineffective" at any tine.

2. EPA establ i shes m ninmum effectiveness criteria for State
prograns, and EPA establishes by rule a subsequent informal
revi ew and approval process (e.g., an exchange of letters between
EPA and the State). Under this option, the process woul d be
established as part of the original rule, but no additional case-
by- case rul emaki ng woul d be needed for approval of individual
State prograns. State prograns woul d be deened effective upon
approval as being capable of creating PTE limts.

3. EPA establi shes m ninum effectiveness criteria for State
prograns, and EPA formally reviews and approves prograns through
rul emaking. State progranms woul d be deened effective upon
conpl eti on of the rul emaking.

EPA notes that, currently, many State PTE prograns have
al ready received approval through rul emaki ng. EPA expects that
there woul d be na need ta re-eval uate these prograns.

Back-end consi derations: Effectiveness of State enforcenment

The twa approaches descri bed above for ensuring conpliance
incentive effectiveness -- "State and locally enforceabl e
[imts", and "stream ined federal enforceability” -- focus on
sanctions avail abl e agai nst a source directly when the source
fails to conply wwth its PTElimt. EPA wIll alsa explore
whet her it should retain the ability to deema State program
"I neffective" where non-conpliance with PTE limts is comobn due
ta the lack of a credible State enforcenment program This option
has historically been avail able to EPA because approval of PTE
prograns inta the SIP allows EPA to withdraw that approval where
appropriate, and woul d be retai ned under Approach 2.

Under Approach 1, EPA will take comrent on whether it should
establish a federal renedy for programw de failure to assure
effectiveness. Prelimnarily, EPA believes such a renedy would
i nvol ve deeming a program"ineffective" such that any limt
est abl i shed under that program would no | onger be recogni zed as
limting a source's PTEE EPA will solicit comment on the
appropriate procedures for deem ng a State programineffective
from an enforcenent standpoint.
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V. Transition issues

Descri pti on of approach

In the interim pending action ta adopt Approach 1 or
Approach 2 (or sone ot her approach), EPA would plan ta extend the
transition period for section 112 and title V, contained in EPA s
policy menorandum dated January 25, 1995, for an additional tine
period that extends from January 1997 ta allow for promul gation
of a final PTE rule.

Di scussi on

EPA recogni zes that certain approaches discussed in this
paper m ght establish new requirenents or procedures for ensuring
the effectiveness of PTE limts. EPA believes that, given the
general streamining nature of the options discussed in this
paper, the potential for disruption fromthe current state of
affairs is small. However, approaches set forth in this
di scussi on paper differ fromthose contenplated in EPA' s January
25, 1995, nmenorandum "Options for Limting the Potential to Emt
(PTE) of a Stationary Source Under Section 112 and Title V of the
Clean Air Act," and other agency gui dance on potential to emt.
In the PTE rul emaki ng, EPA plans to request comrent on any
transitional issues that nmay be raised by past reliance on
gui dance contained in the January 25, 1995, nenorandum or ot her
gui dance that differs substantively fromthe new direction that
EPA will be taking in response to decisions of the DC. GCrcuit.
EPA wi |l expressly consider whether any tenporary neasures Wl |
be needed to ensure a snooth transition ta the approach finally
adopted in the PTE rul emaki ng.

Anot her issue related to potential to emit is whether EPA
shoul d adopt rul emaki ng anendnents that woul d provide an
exenption for sources with actual em ssions significantly |ess
t han maj or source thresholds. |In a guidance nenorandum dat ed
Novenber 14, 1995 entitled “Calculating Potential ta Emt (PTE)
and Ot her CGuidance for Grain Handling Facilities,” the EPA
i ncluded a comm tment ta promul gate rul enmaki ng anmendnent s t hat
woul d extend permanent relief ta lowemtting sources, excluding
such sources from being classified as “mjor sources” for
purposes of title V permitting. (The exact cutoff for what
constitutes a lowemtting source would be determned in the
rul emaki ng process.) As discussed above, since this Novenber
menor andum was i ssued t he EPA has devel oped an option which would
delete the requirenment for PTE limts ta be federally enforceabl e
and allow reliance on limts that are State-enforceable. The EPA
bel i eves that allowance for use of State-enforceable Iimts (as
wel |l as other streamining options in this paper) should
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significantly reduce the burden ta a source in obtaining a PTE
limt, and nay provide an effective solution for the issues
raised at that time. Accordingly, before proceeding with further
rul emaki ng concerni ng such an approach, the EPA seeks coment
from st akehol ders on whether a snmall source exenption would stil

be needed if the Agency adopted the options being put forward
t oday.
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